AGREEMENT BETWEEN THE WYOMING VALLEY SANITARY AUTHORITY
AND THE BOROUGH OF FORTY FORT RELATIVE TO THE LONG-TERM OPERATION
AND MAINTENANCE OBLIGATIONS FOR THE
WYOMING VALLEY SANITARY AUTHORITY REGIONAL STORMWATER PROJECT
LOCATED AT ABRAHAMS CREEK IN THE BOROUGH OF FORTY FORT

THIS AGREEMENT is made this day of , 2024, by
and between the WYOMING VALLEY SANITARY AUTHORITY, a municipal authority
organized and existing under the laws of the Commonwealth of Pennsylvania, with a business
address of 1000 Wilkes-Barre Street, Hanover Township, Pennsylvania, 18706, as Program
Administrator for the Wyoming Valley Sanitary Authority Regional Stormwater Program
(“WVSA”) and the BOROUGH OF FORTY FORT with an address of 1271 Wyoming Avenue,
Forty Fort, Pennsylvania, 18704 ("Forty Fort").

RECITALS:

WHEREAS, the WVSA is the administrator for the Regional MS4 Stormwater Program
("Program") in the greater Wyoming Valley of which Forty Fort is a participant; and

WHEREAS, WVSA will be undertaking the Abrahams Creek Forty Fort Stream Bank
Restoration Project (“Project”) as part of its Program to reduce sediment, nitrogen, and
phosphorus in connection with the Program's pollutant reduction requirements. The project area
is generally defined in the drawing attached hereto, made a part hereof and marked as Exhibit
"A" ("Project Area"); and

WHEREAS, Forty Fort currently holds a Pennsylvania Department of Environmental
Protection (DEP) Water Obstruction and Encroachment Permit, identified as DEP Permit No.
E40-582 ("Permit") issued for the Swoyersville-Forty Forty Flood Protection Project which

outlines, in part, their repair and maintenance responsibilities in the Project Area; and



WHEREAS, the WVSA as required by the municipal PAG-13 NPDES permits (MS4
Permit) has long-term operation and maintenance responsibilities for its Project which are defined
in WVSA’s Operations and Maintenance (“O&M”) Manual for the Project.; and

WHEREAS, the WVSA and Forty Fort desire to set forth a formal agreement defining
each entities responsibilities related to the operations and maintenance of the Project Area.

NOW, THEREFORE, the parties, intending to be legally bound, agree as follows:

1. Recitals. The recitals set forth above are incorporated herein by reference.

2. Permit. Forty Forty’s Permit # E40-582, a Water Obstruction and Encroachment
Permit, is attached hereto, made a part hereof and marked as Exhibit "B".

3. Forty Fort as Permittee. Forty Fort shall at all times continue to be the permittee

under their Permit for the duration of this Agreement and shall continue to be responsible for their
Permit compliance.

4. WVSA’s 0&M Manual for the Project is attached, made a part hereof and marked
as Exhibit “C”

5. WVSA Responsibilities.

(a) WYVSA shall be responsible for implementation of their O&M Manual
which covers the Project Area.

(b) The following items listed in Forty Fort’s DEP Flood Protection Project
Inspection Summary attached in Exhibit “B”, are generally similar to operation
and maintenance tasks as described in WVSA’s O&M Manual for the Project Area
and shall be completed by WVSA as described in and as part of their required
long-term O&M Manual responsibilities under the municipal MS4 Permits:

i) GENERAL ITEMS — NONE.

ii) EARTH CHANNEL
(1) Item No. 1 Sedimentation
(2) Item No. 2 Obstructions
(3) Item No. 3 Erosion and Stability
(4) Item No. 5 Encroachments
(5) Item No. 6 Unwanted Growth



(6) Item No. 7 Cover

iii) DRAINAGE STRUCTURES — NONE.

©) Related to Earth Channel, Item No. 6 Unwanted Growth, WVSA will not
remove Japanese Knotweed from the Project Area or other invasive grassy/plant
species; but they will be cut down, as required to restore the required cross-
sectional area in the stream channel, as part of maintenance.

(d) Related to Drainage Structures, WVSA will remove debris and sediment
from the trash screens in front of the outlet culvert pipes located at the levee as
part of required maintenance, but will not be responsible to replace or repair the
steel trash screens. Additionally, WVSA shall not be responsible to remove debris
during or after a high flow or high-water surface elevation event on Abrahams
Creek or the Susquehanna River.

(e) WVSA also agrees to perform work in the Non MS4 Streambank Area
described below:

(i) Location- The location of the work to be completed is attached as Exhibit
“D,J.

(ii) Maintenance Responsibilities- The WVSA’s maintenance obligations
concerning the streambank depicted in Exhibit “D” are restricted to the
removal of sediment from the stream channel. WVSA will not be held
liable for post-flooding maintenance of the channel or any replacement or
repair of the concrete structures within.

(iii) Frequency- WVSA agrees to complete the work described in 5(e)(i1) every
5 years or at WVSA sole discretion during the term of this agreement.

(iv) Term- This responsibility shall commence after Forty Fort has secured all
easements or legal rights from the property owners adjacent to Abrahams
Creek which provide WVSA the legal rights to perform the work and Forty
Fort secures an easement from Gerrity’s or any subsequent owner, to
access Abrahams Creek from Wyoming Ave and stage equipment for the
removal of sediment and debris.

(v) For any construction or maintenance activities conducted on the culvert
box located at the comer of Wyoming Avenue and Dennison Street,
WVSA shall operate under the permit E40-852 issued by the DEP to Forty
Fort Borough.



6. Forty Fort Responsibilities.

(a) Forty Fort shall coordinate in advance with WVSA with respect to DEP
inspections of the Project Area and provide advance notice when scheduling to
allow WVSA opportunity to have a representative participate in the inspection.
(b) Forty Fort shall continue to be overall responsible for compliance with the
attached DEP Flood Protection Project Inspection Summary and DEP Permit.

7. Term. Except as provided in 5 (E) (iv) above, the term of this Agreement shall
commence on January 1, 2025 and be perpetual unless the WVSA requirements for MS4
maintenance of the Abrahams Creek Forty Fort Stream Bank Restoration Project are eliminated
for any reason, including but not limited to federal or state legislative, regulatory or other changes,
court decisions or any other reason, in which event WVSA may terminate this Agreement upon
thirty (30) days' written notice to Forty Fort.

8. Insurance. Each of the parties shall maintain insurance with respect to their
respective maintenance responsibilities covered by this Agreement.

9. Indemnification. Each party shall defend, indemnify and hold harmless the other

party, their officers, directors, board members and employees, from and against any and all
actions, costs, claims, losses, expenses and/or damages, including attorneys' fees and costs of suit,
including bodily injury or death or property damage, arising out of, connected with, incident or
directly or indirectly resulting from or related to any breach of the other party's obligations arising
in connection with the performance of the parties' obligations under this Agreement.

10. Approval by Governing Bodies. The WVSA Resolution approving this

Agreement is attached hereto as Exhibit "E" and the Forty Fort Ordinance approving this

Agreement is attached hereto as Exhibit "F".



11. Assignment. This Agreement may not be assigned to any other party without the
written approval of the other party to this Agreement which will not be unreasonably withheld.

12.  Records. The parties agree to share relevant records in order carry out the intent
of this Agreement.

13. Incorporation of Exhibits. The Exhibits attached hereto shall be incorporated

herein and shall be understood to be a part hereof as though included in the body of this
Agreement.

14. Parties Bound. This Agreement is binding on the parties to this Agreement and
their respective successors, successors in interest and assignees, but only to the extent that the
Agreement is legally assignable or delegable.

15. Entire Agreement. This Agreement constitutes the entire agreement of the parties

on the subject matter thereof and may not be changed, modified or discharged or extended, except
by written agreement approved by both parties.

16. Governing Law. This Agreement shall be construed in accordance with the laws

of the Commonwealth of Pennsylvania.

17. Force Majeure. Failure or inability of a party to perform work contemplated by
this Agreement as a result of circumstances beyond its control, such as, but not limited to, war,
terrorism, strikes, fires, floods, hurricanes, acts of God, power failures or damage or destruction
of any facility related thereto, shall not be deemed a breach of this Agreement.

18. Severability. If any portion of this Agreement shall be held to be invalid or
unenforceable for any reason, the remaining provisions shall continue to be valid and enforceable.

19. Counterparts. This Agreement may be executed in one or more counterparts
which when read together will constitute one legally binding Agreement. Electronic, facsimile

or copies of signatures will be accepted as legally binding signatures.



IN WITNESS WHEREQF, the parties hereto set their hands and seals the day and year

first above written.

Wyoming Valley Sanitary Authority

By:
Name:
Title:

Borough of Forty Fort

By:
Name:
Title:




EXHIBIT "A"
Project Arca Drawing




EXHIBIT "B"
Forty Fort Water Obstruction and Encroachment Permit
DEP Permit No. E40-582

And

DEP Flood Protection Project Inspection Summary
For
Forty Fort Flood Protection Project




EXHIBIT"C"
WVSA Operations and Maintenance Manual
For
Abrahams Creek Forly Fort Stream Bank Restoration Project




Exhibit “D”

Map of Additional Streambank Maintenance Location




EXHIBIT "E”
WVSA Resolution



EXHIBIT "F"
Forty Fort Ordinance



